108                 ON CAPITAL PUNISHMENT

murders which are committed without deliberation that
the general aversion to the punishment of death pre-
vents its enforcement. From the legal penalty for
crimes which, if committed at all, must have been
premeditated, it is found that the criminal has now a
chance of escape far greater than that which would be
open to him if a secondary punishment were the con-
sequence of conviction. Evidence which in that case
would at once be decisive is jealously sifted or simply
discredited when the life of a human being depends
upon its invalidity. It is seldom that a jury will
convict on charges of murder however deliberate, or
that the public will abstain from making an effort
to save the life of the criminal after sentence, unless
the evidence of guilt has been far more than ordinarily
conclusive. In other words, the causes which impair
the efficiency of capital punishment as a preventive
of the class of crimes to which it is at present applied
would, though reduced in force, remain powerfully
operative even in the event of the contemplated amend-
ment of the law.

The question then is, Would the efficacy of capital
punishment, limited in the manner which the Commis-
sioners propose, be so far superior to that of secondary
punishment for the same crimes as to compensate for the
peculiar evils which, even when thus restricted, it would
involve? We have just seen that against that fear
of death which is undoubtedly the strongest deterrent
there would still have to be set a very great though
diminished amount of comparative uncertainty in its
infliction. The superiority, therefore of capital punish-